Mr. Kramp maintained that his later effort to dislodge the
piece of cement confirmed his view.  He testified that it took
five minutes of vigorous barring and prying by his partner and
him to loosen it.  They were forced to get in behind it to de-
stabilize it.  Some of the difficulty stemmed from the fact that
the piece of concrete was partly supported by the concrete forming
the walls or ribs of the finger itself.

Mr. Ken Johnston, the Climax safety inspector who accompa-
nied the federal inspectors, testified briefly for the operator.
He agreed with Kramp's assessment.  He could see nothing indi-
cating that the piece of concrete was loose or unstable.  He also
asserted that the few "pebbles" coming down seemed "inconsequential."

The Secretary presented no evidence tending to show that
Climax failed to bar down at the beginning of the shift.  The
inspector did suggest at one point that there had been a failure
to examine and test "frequently thereafter."  There is no evi-
dence, however, to support that assertion.  Similarly, Inspector
Nichols acknowledged that there was no question of supervisory
dereliction in performing daily visits.  Thus, the only relevant
part of the standard is that which declares:

Loose ground shall be taken down
or adequately supported before any
work is done.

The parties' versions of the facts are not greatly divergent.
The question of violation actually turns on the validity of their
witnesses1 opinions.  Whose judgment, Inspector Nichols's or Mr.
Kramp's, is entitled to acceptance?  One claims the cement appeared
loose; the other insisted it was not.  That determination is diffi-
cult because both men are highly experienced hardrock miners, well-
qualified to make such judgments.

Having weighed the matter, I conclude that the Secretary has
failed to carry his ultimate burden of proof.  I reach this con-
clusion for several reasons.  Although Inspector Nichols had great
familiarity with work in raises, he had no prior specific experi-
ence with the reopening of fingers which had been safety-plugged
for repair.  Kramp, by contrast, had 10 years of experience working
in fingers, five of which involved removing safety plugs.  Beyond
that, the inspector reached his judgment after seeing the allegedly
loose piece of concrete briefly and from a distance.  Kramp not
only looked at it at close range, but ultimately barred it down.
Finally, the fact that it took two miners, Kramp and Doran, at
least five minutes to bar down the relatively small piece of cement
tends to show that it was stable.  None of this would be persuasive,
of course, if the truth of Kramp's testimony were somehow suspect.
In this regard, I note that at the time of the hearing Kramp had not
been employed by Climax for five months.  If he had any reason to
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